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Me. 318. Removal of body to another state and traveling expenses of wife 
and near relatives allowed. In re Carpenter's Estate, 16 Phila. 290. So, too, 
have music and flowers. In re Ogden's Estate, 83 N. Y. Supp. 977. But in In 
re lohnson's Estate, 8 Pa. Co. Ct. R. 1, it was declared that the expenses of 
a wake, if not unreasonable, constitute a proper item of funeral charges, as 
for example, where the refreshments provided consisted only of cheese, crack- 
ers, and tobacco. 

Expert Testimony — Hypothetical Question. — Kelly v. Kelly, 63 
Atl. 1082 (Md.). — Held, that on an issue as to the capacity of a testator, a 
hypothetical question to a medical expert based on an assumption of fact 
shown only by hearsay testimony was not admissible. 

Expert opinion evidence is admissible by reasons of necessity because such 
evidence lies not in the realm of the knowledge of the ordinary man and the 
expert's qualification rests on previous habit, study and professional experi- 
ence. Taylor v. Monroe, 43 Conn. 33; and that opinion is admitted as facts 
when deduced from his investigation or on much of the evidence given in a 
trial at which he has been generally present or the counsel sums up all the evi- 
dence in the form of a hypothetical question. People v. Muller, 96 N. Y. 408 ; 
but the hypothetical question must be based upon the hypothesis of the truth 
of all the evidence or on a hypothesis framed of certain facts assumed to be 
proved for the purpose of inquiry, Jackson v. N. Y. Central Ry. Co., 58 N. Y. 
623; Spear v. Richardson, 37 N. H. 23. The assumption must be reasonably 
and fairly supported by the evidence shown, In re Barber's Estate, 63 Conn. 
393, or reflect facts either admitted or proved by other witnesses, Merrill v. 
Tegarden, 19 Neb. 534; and, while an expert may give his opinion upon facts 
assumed to have been given and established, it would be against every rule 
and principle of evidence to allow him to state his opinion upon the conclu- 
sions and inferences of other witnesses, Williams v. State, 1 Atl. 887; 
and it should be based only on facts which have gone to the jury or which 
can go to the jury by the ordinary rules of evidence, in absence of statute, 
People v. Augsbury, 97 N. Y. 501. 

Fraud — Intent. — Cerny et al. v. Paxton and Gallagher Co., iio N. 
W. 882 (Neb.). — Held, that ordinarily the deceit to ground a recovery must 
relate to existing facts, but if one person by means of a promise which he 
makes with the secret intention of not performing it, induces another to part 
with his money or property, he is guilty of actionable fraud. A representa- 
tion upon which fraud can be predicated must be of an existing fact or a 
fact alleged to exist, and cannot consist of a mere promise. Fouty v. Fouty, 
34 Ind. 433; Murray v. Smith & Sons, 42 111. 548. But where there is a 
purchase of goods on credit, there is an implied representation to pay for 
them; and an action for deceit will lie against the one who obtains goods 
on credit, with no intention of paying for the same. Swift v. Rounds, 19 R. 
I. 527. A contrary view in the majority of the decisions seems to prevail to 
the case just cited. People v. Healy, 128 111. 9; Welshbillig v. Dienhart, 65 
Ind. 94; Gallagher and Mason v. Brunei, 6 Cow. 346 (N. Y.). An action for 
deceit will not lie for inducing the plaintiff to convey to the defendant cer- 
tain real estate in consideration of a loan of a certain sum of money, and a 
promise on the part of the defendant, to execute to the plaintiff, a bond for 
reconveyance on payment of the loan, and a refusal to execute bond after 
conveyance. Long v. Woodman, 58 Me. 49. But a fraudulent promise made 
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by the maker of a promissory note to the payee, by which the maker got pos- 
session of the note and held it until the Statute of Limitations had run, is 
actionable. Cockrill v. Hall, 65 Cal. 326. 

Frauds, Statute of — Debt of Another — Original or Collateral Prom- 
ise. — Mechanics' and Traders' Bank v. Stetheimer, ioi N. Y. Supp. 513. — 
Held, that where a bank refused to loan money to a corporation, whereupon 
the directors orally agreed with the bank that each one would guarantee their 
proportionate share of the amount of the loan, and the loan was then made, 
the promise of the directors was within the statute of frauds (Laws 1897, 
p. 510, c. 417, Section 21), as a promise to answer for the debt of another. 
McLaughlin, J., dissenting. 

Whether the promise is within the statute depends on how the credit 
was given. Clark on Contracts, p. 68. If the credit was given exclusively 
to the promisor his undertaking was original. Chase v. Day, 17 John. 114; 
Hartley v. Varner, 88 111. 561. And likewise when, although the effect of the 
promise was to pay the debt of another, the leading object was not to become 
guarantor or surety but to subserve some purpose of his own, Davis v. Pat- 
rick, 141 U. S. 479, or where the promise is to indemnify the promisee against 
any liability which he may incur. Jones v. Bacon, 145 N. Y. 446; Aldrich v. 
Ames, 9 Gray 76. But where the promise is to indemnify the promisee 
against any loss he may sustain by reason of the default or miscarriage of a 
person under liability to him the promise is within the statute. Nugent v. 
Wolf, 11 Penn. 471; Mallory v. Gillett, 21 N. Y. 412. And in all cases the 
inquiry is whether such promise is independent of the original debt or con- 
tingent upon it. Brown v. Waber, 38 N. Y. 187. 

Homicide — Trial — Instructions — Invading Province of Jury. — Logan 
v. State, 43 So. Rep. 10 (Ala.). — Held, that court is not invading the prov- 
ince of jury when he charges them that if they believe the defendant cursed 
deceased, and told him he was going to kill him and said this as soon as he 
saw deceased, and further, that defendant immediately after using such lan- 
guage, shot deceased, then defendant could not be acquitted on the plea of 
self-defense. Dowdell, Anderson and Denson, JJ., dissenting. 

The jury are the sole determiners of controverted questions of facts, 
and instructions that the defendant was the aggressor is ground for reversi- 
ble error as it invades province of the jury. Watson v. State, 82 Ala. 10. 
Charges which are abstract or invade the province of the jury, are improper. 
Springfield v. State, 96 Ala. 81. An instruction that, "if you believe from the 
evidence that the defendant brought on the difficulty for the purpose of stab- 
bing deceased then there is no ground for self-defense and you cannot acquit 
him on that ground," is erroneous, in absence of any evidence to that effect. 
State v. Smith, 125 Mo. 2. But, although judges are not allowed to charge 
juries with respect to matters of fact, it does not prohibit them from deter- 
mining and charging the jury as to whether there is any evidence in regard 
to the issue or tending to sustain a fact on which a conviction or judgment 
may depend. People v. Welch, 49 Cal. 174. 

Insurance — Proof of Loss — Waiver Denial of Liability. — Thompson 
v. Germania Fire Ins. Co., 88 Pac. Rep. (Wash.) 941. — Held, that where 
there is an oral insurance contract, and the company, within the time written 
contracts provide for proving loss, denies liability on the ground that there 
is no contract, it waives proof of loss. 



